




















Honorable Bernard DeLisle

"Returning to the consideration of Section
79.490, supra - the sole duties of the
County Court of St, Louls County were to
determine if notice of the intended appli-
cation had been given as required by the
statute, and to determine if the petition
was by two thirds of the legal voters of the
City. The County Court could only hear and
determine the facts which the legislature has
sald will effectuate the legislative power

to disincorporate City. If the determined
facts as to signatories to the petition and
publication of notice met with the require-
ments of the statute, the statute was manda-
tory in effectuating the legislative will,
The statute does not vest a county court
with elther legislative or judicial discre~-
tion, In such 'hearing and determination!?
the County Court was 'exercising a judiclal
function,!' or performing 'duties judicial

in nature.!' In this respect an incorporating
proceeding or a disincorporating proceeding
has somewhat the characteristics of a true
action at law or in equity, But in the per=-
formance of its whole duties, it seems to

us, the County Court was not exercising
tjudicial power!' such as is vested in certain
courts, other than county courts, by Section
1, Art. V, Constitution of 1945; it was
merely acting as the legislative agent to
hear and determine the facts. It was a part
of the instrumentality through which, by
Section 79.490, supra, the legislative power
is exercised in disincorporating fourth-
class cities. In re City of Uniondale, supra;
Kayser v, Trustees of Bremen, supra; In re
City of Berkeley, supra,”

Taking the term " judicial power" in its broad sense, there
would appear to be little doubt that the county court in or-
ganizing a dralnage district does, in such broad sense, exercise

udiclal power. This conclusion is supported by the case of
ner et al, v. Penman et al,, 220 Mo. App. 193, 282 s.w. 198,
in which the court considered the question of whether or not the
order of a county court organizing a dralnage district was subject
to review on certiorari, In its opinion the court stated (220
Mo. Appe. le.c. 200):
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"As a general rule certiorari will lie to
review proceedings To establish a drainage
. district where the court or other inferior
tribunal before which the proceedings were
had, fails to comply with the essential
requirements of the statute, or otherwise
acts without Jjurisdiction or 1in excess of
its jurisdietion, and no appeal or other
adequate remedy 1s provided. (1l C.J.,
p. 674, sec. ; Dewell v. Commissioners
of Sng Island Drainage District, 232 Ill.
215, 83 N.W. 811; Sanner v, Union Drainage
District, 175 Ill. 575, 51 NeE. 8573 State
ex rel, v. Posz, 100 Minn, 197, 118 N.W.
1014 ; State ex rel, v. Grindeland, 195 N.W.
(g%nn.) 7813 In re Jenson, 198 N.W. (Minn,)

"State ex rel. v. Weithaupt, on which
relators rely to support their contention
that certiorari will lie was declded in
divisTon In 191}, and State ex rel. v.
Dawson, on which respondents rely to support
thelr contention that certiorari will not

lie was decided In Bane 1In 1920. The judge
who wrote the opinion in State ex rel, v.
Welthaupt, concurred in the opinion in State
ex rel, v. Dawson, No mention 1is made of

the Weithaupt Case in the Dawson Case. There
is this distinction between the Welthaupt
Case and the Dawson Case, In the former the
act establishing the district was challenged,
and in the latter the act extending the
boundary lines was challenged. In extending
the boundary no new entity was brought into
existence, the arm of the old corporation
was merely extended.

"S Ruling Case Law, pe 259, says that it

is fairly well settled that judicial action
is an adjudication upon the rights of parties
who in general appear or are brought before
the tribunal by notice or process and upon
whose claims some decision or judgment is
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rendered., The order establishing Drainage
District No. 38 certainly has all of the ear
marks of judicial action as defined by Ruling
Case Law., And in addition to creating a
corporate body this order went further and
levied an assessment of 35 cents per acre
upon all the lands in the district for the
purpose of paying the expenses of organiza-
tion, In State ex rel. v. Dawson, the court
uses the following language: 'The mere fact
that the lands of the relators in this case
have been incorporated into the Albany
Drainage District does not 1ipso facto in any
manner affect relators' rights in the prenises,
so long as their property had nelther been
benefited nor damaged.' Then follows a quo-
tation from Buschl v. Ackley, 270 Mo. 157,
l.c, 165, 192 s.W, 727, as follows: f!From
this it is evident that it is the taking or
damaging of the property, and not the incor-
poration of the. district that affects the
owners! rights.t* But by the order at bar
which we are asked to declare legislative

in character the court not only incorporated
the district and included relators lands
therein, but also placed an assessment upon
thelr lands which would result in literally
taking the lands should they refuse to pay.

"It is our conclusion that the Weithaupt
Case was not overruled by the Dawson (Case,
and that certiorari is the proper remedy to
reach the merits ol relators! cause."

However, the Supreme Court, in the Pankey case and the
Kinloch case, did not hold that the county courts were excluded
from the exercise of any judicilal power. They held, rather,
that the county courts could no longer exercise judicial power
in the strict sense. In the earlier Rippeto case the court had
leaned toward the idea of applying the more strict concept of
judiecial function, stating: "In acting on matters within its
discretion, & county court is held to exercise judicial func-
tions." 216 sS.W. (2d) l.c. 507. However, in the Pankey and
Kinloch cases the court did not adhere to this strict test, and
the decision in the Kinloch case upholds the power of the county
court to exercise "dutles judlicial in nature" but not judicial
power in the strict sense,

«10-
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The incorporation of drainage districts 1s a leglslative
matter and a drainage district organized by the county court is
a municipal corporation, In re Mississippl and Fox River, 270
Mo, 157, 192 S.W. 7273 Thompson v, City of Malden, 118 S,W. (24)
1059, In view of the holding of the Supreme Court in the Kinloch
case, we are of the opinion that the incorporation of a drainage
district is not such exercise of jJudicial power as has been
denied the county courts under the 195 Constitution.

There are two provisions of the County Court Drainage law
which might give rise to the question of whether or not the court
exercises judicial power. One 1s Section 243,070, providing for
the court's hearing remonstrances against the establishment of
the district. This, however, is quite similar to the court's
duties to hear remonstrances agalinst the establishment of a
public road (Sec, 228,050), and in the Rippeto case the court
did not strike down the county court's exercise of such function,
Therefore, we belleve that the county court would not be pre-
cluded from exercising a similar functlion regarding county court
drainage dlstricts,

Section 243,120 provides for the county court's hearing
exceptions to the report of the viewers assessing benefits and
fixing damages. This section further provides for the county
courtt!s condemning land required for right of ways, holding
basins and other work, Thls provision for condemnation in the
county court is clearly unconstitutional under the Supreme
Court's decision in the Pankey case. However, the Legislature
has provided for the county court!s condemnatlion in the circuilt
court of lands for drainage systems in Section [j9.300., Adequate
provision having been made for the condemmation of land for such
purpose, we are of the opinion that the invalidity of the pro-
vision therefor in Section 2,3.120 would not invalidate the
County Court Drainage District law,

Section 23.120 also provides for the county court's
review of the assessment of benefits and the fixing of damages,
In the case of Beck v, Missouri Valley Drainage Dist., L6 F.
(2d) 632, 84 A.L.R. 1089, the United States Court of Appeals
discussed the nature of proceedings for the assessment of bene~-
fits and damages under the Clrcuit Court Drainage District law
(Chap. 242), In this case the court stated, 8l A.L.R. l.c. 10963

" # % % We have already seen that the mere

inclusion of appellant's land within the
district does not deprive him of due process,

«]l=
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if, at some stage of the proceeding, he 1s
glven an adequate hearing upon the questlon
of benefits and damages, Such a hearing is
provided by sectlion 4392, Any landowner who
feels aggrieved thereby may file exceptions
to the report of the commissioners, or to
any assessment of elther benefits or damages,
and such exceptions shzll be heard by the
court in a summary manner, If this actlon
of the state circult court be deemed jJudiclal,
it must be conceded that the hearing granted
satisfies the demands of due process. BRut,
if we assume, as we think we must, that, under
the cited statutea, the report of the com-
missioners making the assessments, the filing
of exceptions, and the ection of the court
upon these exceptions, talken together, form
a part of the legislative or administrative
procedure of the state in perfecting and
carrying out the purposes of these drainage
districts, then it is incumbent upon the
landowner concerned to avall himself of the
adninistrative remedy afforded by the atate
law, -+ 3 #"

That case did involve & circuit court drainage district,
but we are of the opinion that the nature of the funetion of
the court in reviewling assessments is the same under the County
Court Drainage District law and that the exercise of such func-
tion by the county court does not constitute an exercise of
Judicial power,

Some question might also arise as to whether or not the
county court is precluded from exercising jurisdiction respecting
drainage districts by reason of the provision of Section 7 of
Article VI of the 19,5 Constitution, which authorizes the county
court to manage only county business, As previously pointed out,
the corresponding provision of the 1875 Constitution authorizes
the county court to manage county "and such other business as
may be prescribed by law," Wher the section here under consid-
eration was first presented to the 1945 Constitutional Convention
it read: "The court shall manage all county and such .other
business, except Jjudiclal as prescribed by law, and keep an
accurate record of its proceedings." (Transcript of Debates,
Constitutional Convention, page 1623.) An amendment was offered
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to strike the words "except judicial" because of the ambiguous
meaning of the term "judicial," After considerable discussion
the further amendment was offered to strike the words "and such
other," When this amendment was offered the following discussion
took place:

"MR, PHILLIPS (of JACK3SON): There are a
good many functions which are delegated to
the county court and which are really of a
state nature, and it would be rather danger-
ous to strike out the words 'and such other
business as prescribed by law! i i ¥ The
county is a subdivision of the state in a
sense that all of the powers of the county
cowrt carrying out county business are
essentlally state activities delegated by
the states to the local units of government,
but I think do not agree that it is true
that if you go through our statutes you will
find that the General Assembly has placed
upon the county court a number of responsi-
bilitles,

"MR, BRADSHAW: Yes, that is true, and the
organization of drainage and levee districts,
etc,, 1s in the county., I think that could
be considered as county functions. Since
they are within the territorial limits of the
county, I think so,"

In In re City of Kinloch, above cited, the court took a
simllar view of the nature of the powers which might be conferred
upon the county court, stating, 242 s.w. (2d4) l.c. 6l

"We do not construe Section 7, Article VI,
Constitution of 1945, as meaning the county
court may not be given authority by law to
act as the legislative agent in proceedings
to effectuate the legislative power in
creating or abolishing cities, Section 7
does not say county courts may not be given
such statutory authority., Nor do we con-
sider the cases of State ex rel. Lane v,
Pankey, 359 Mo. 118, 221 S.W. 24 195
Rippeto v. Thompson, 358 Mo, 721, 210 S.W.
2d 505; and State ex rel, Kowats v, Arnold,
supra, as authorities for strictly construing
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Section 7 to mean county courts may have
statutory authority to act only in the
management of the county's fiscal affairs,
But the Lane, Rippeto and Kowats cases do
clearly hold county courts now can have no
authority to determine matters comprehending
judicial action in the exercise of 'the
judicial power of the state.'"

In view of the foregoing, we are of the opinion that Section
7 of Article VI of the 19&5 Constitution does not preclude the
Legislature's continuing to impose the organization and management
of drainage districts upon the county courts,

CONCLUS ION

Therefore, it is the opinion of this office that county
courts may continue to organize drainage districts under Chapter
243, RSMo 1949, but county courts may no longer exercise the
power of condemmnation conferred upon them by Section 2&3.120,
RSMo 1949,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Mr. Robert R, Welborn,

Yours very truly,
JOHN M. DALTON

Attorney General
RRWaml



